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NOTES 81 

International Law — Trading With the Enemy — That the 
present war has revived many problems of maritime law which are 
of great interest to the student of Anglo-American law, and will 
continue to do so, goes without saying. A recent case in the Prize 
Court of England * affords an opportunity for the consideration of 
two closely related questions, which are interesting historically as 
well as important practically, and which were raised for the first 
time during the present conflict in that case, viz., the liability to 
capture and confiscation of property of citizens of a belligerent state, 
who are alleged to have had commercial intercourse with, or to have 
been trading with the enemy, and, as a collateral question, the lia- 
bility to forfeiture, during a conjoint war, in the Prize Court of one 
state, of the property of the subject of an ally of that state, engaged 
in trade with the common enemy. 

That commercial intercourse between the citizens of belligerents 
is forbidden by the mere operation of the law of war and is inter- 
dicted immediately upon the commencement of hostilities may be said 
to have been a general principle of law in most of the countries of 
Europe from the earliest times. 2 The rule is applied whether the 
trading is done in a national or a neutral vessel and even though the 
owners of the goods acted honestly and bona fide throughout. 
Bynkershoek, in 1737, laid down the rule as being a universal prin- 
ciple of law thus: "Ex natura belli commercia inter hostes cessare 
non est dubitandum." 3 Mr. Justice Story states the rule in this 
fashion : "It is a fundamental principle of Prize Law, that all trade 
with the enemy is prohibited to all persons, whether natives, natural- 
ized citizens, or foreigners domiciled in the country during the time 
of their residence, under the penalty of confiscation." 4 It has fre- 
quently happened that soon after the declaration of war intercourse 
with the enemy has been expressly forbidden by proclamations and 
legislative measures of the state, although this is not necessary to 
the enforcement of the rule. 5 Of course, the sovereign power may 
license such trading, either by special license in individual cases or by 
general laws on the subject. 4 

The principle is the same when applied to the property of the 
subject of an allied state, who has been trading with the common 
enemy. This rule is a corollary of the other ; such trade is forbidden 
both by the universal law of nations and by the express or implied 
terms of the treaty of alliance. The former rule can be relaxed only 
by permission of the sovereign power of the state ; the latter only by 

'The Panariellos, 112 L. T. 777 (1915). 

2 Valin : Comm. sur VOrdoun. de la Marine, liv. Hi, tit. 6, art. 3. 

3 Bynkershoek : Quaist. Jur. Pub., lib. i. cap. 3. Duponceau's Transl. 23. 
'Story: Prize Courts (1854 Ed.), 69. 

"See Act April 13, 1861, § 5, 12 Stat, at Large, p. 257. Proc. of Pres., 
dated Aug. 16, 1861, 12 Stat, at Large, App. No. 9. 

"See Wheaton: Elements of International Law (8th Ed.), §309, et seq. 



82 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

the permission of the allied nations, according to their mutual 
agreement. 7 

By analogy to the principal rule, it would seem that insurances 
on the enemy's property should also be prohibited. This is the gen- 
eral rule, and is of long standing. The ordinance of Barcelona, made 
in 1484, expressly forbade such insurances to the made, directly or 
indirectly. 8 However, for a period of about fifty years, during the 
last half of the eighteenth century, this rule, owing to Lord Mans- 
field's influence, was not applied by the common law courts of Eng- 
land, and insurances were recovered for cargoes which were 
confiscated by the admiralty courts. For it must be noted that the 
admiralty courts, during all this time, vigorously enforced the rule 
prohibiting trading with the enemy. 8a The result was a state of 
chaos, in which the courts of common law sanctioned and encouraged 
the same acts which the courts of admiralty punished. Lord Mans- 
field gave as reasons for his decisions that the state was benefited 
to the extent of the premiums received, that an opportunity was 
afforded for obtaining knowledge of the enemy's movements, and 
that these two benefits outweighed any aid which the enemy might 
receive from the carrying on of trade. So in 1749, an insurance, 
which had been made on an English vessel that had been sent to a 
neutral port to be neutralized, and from thence to trade with the 
enemy, under cover of the neutral flag, was held good. 8 During the 
Seven Years' War, the English were in the habit of insuring the 
property of the French, even when bound from a French port to a 
French colony or from one French port to another. "By this 
means," says Valin, "one part of the nation restored to us, by the 
effects of the contract of insurance, what the other took from us by 
the law of war." 10 During the American War of Independence the 
same rule was applied. In one case the ship was a Swedish ship, 
laden for French account and bound directly from London to 
Nantz. 11 In another the insurance on a French ship, sailing under 
French convoy from a French colony to a port of France, was held 
valid. 12 In a third the insurance was on English property, shipped 
on board of a neutral vessel, employed in the trade between Ireland 
and the enemy's colonies. 13 

Finally, in 1794, the insurance cases of Lord Mansfield were 

'Story: Prize Courts, 69; Wheaton : International Law, §316. 

8 Cleirac : Us ex Contumes de la Mer., p. 1 18. 

* tt See The Ringende Jacob (1750); The Juffrow Louisa Margaretha 
(1781); The Elizabeth (1780); and The Fortuna (179S) cited by Sir Wil- 
liam Scott in his opinion in The Hoop, 1 Ch. Rob. 196 (1799). 

'Henkle v. Royal Exch. Ass. Co., 1 Ves. 317 (1749). 

M 2 Valiu's Commentaries, p. 32. 

" Planche v. Fletcher, Doug. 251 (1779)- 

12 Thellusson v. Ferguson, Doug. 361 (1780). 

"Gist v. Mason, 1 T. R. 84 (Eng. 1786). 
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overruled and insurances on enemies' property were held void in 
cases whose facts were similar in every way to the previous cases in 
which they had been held good. 14 However,, nothing was said as to 
the legality or illegality of trading with the enemy. 

In 1799, in the celebrated case of The Hoop, 16 which is now the 
leading English case on this particular rule of maritime jurispru- 
dence, the court of admiralty strictly applied the rule, although, if 
ever extenuating circumstances existed, they did in this case. British 
merchants were carrying on an import trade, in neutral vessels, with 
Holland, which country had been occupied by the French, with 
whom England was at war. Upon inquiry previous to the trading, 
the merchants were told by the Commissioner of Customs at Glasgow 
that a license from His Majesty was not necessary. The court, how- 
ever, was of a different opinion and the goods were accordingly 
condemned. 

The case of Potts v. Bell, 1 " decided in 1800, was another instance 
of an insurance on goods shipped from Holland to England. The 
decision was in line with the cases which had overruled Lord Mans- 
field's rule and held that the insurance was void. The great signifi- 
cance of the decision, however, is that the court went further and, 
following the admiralty court's decision in The Hoop," established, 
as a principle of the common law of England, the unlawfulness of 
trading with an enemy or with an enemy's country without license 
of the Crown. The effect of the decision was to make identical the 
rules as to trading with the enemy, as applied by the common law 
and admiralty courts, and no similar distinction has since appeared 
in the cases of the two courts. 

The case of The Neptunus 18 is a good illustration of the appli- 
cation of the corollary to the principal rule. While England and 
Sweden, as allied states, were at war with Holland and France, the 
English Prize Court condemned goods captured on a voyage from 
the ports of Sweden to Amsterdam. In its opinion, the court said : 
"If one state admits its subjects to carry on an uninterrupted trade 
with the enemy, the consequence may be that it will supply that aid 
and comfort to the enemy which may be very injurious to the prose- 
cution of the common cause and interests of its ally." 

In America, The Rapid 19 was the first case in which the 
Supreme Court was called upon to assert the rights of war as against 
the property of a citizen and it still remains the leading American 
case on the subject. A native American citizen, who had purchased 

"Brandon v. Nesbitt, 6 T. R. 23 (Eng. 1794); Bristow v. Towers, 6 
T. R. 35 (Eng. 1794). 
"Supra, note 8a. 
"8 T. R. 548 (Eng. 1800). 
" Supra, note 8a. 
"6 Ch. Rob. 403 (1807). 
M 8 Cranch 155 (U. S. 1814). 
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goods in England before the commencement of the War of 1812, 
but had not received them when war was declared, hired a vessel 
and sent it to an English island, halfway between Nova Scotia and 
the United States coast, where the goods had been landed. While 
returning with the goods the vessel was captured and the goods were 
condemned on the ground that by trading with the enemy, they had 
acquired the character of enemies' property. The Supreme Court 
defined trading with the enemy as follows, and while the definition 
is very inclusive, it has been universally followed : "If by 'trading,' 
in prize law, was meant that signification of the term which consists 
in negotiation or contract, this case would certainly not come under 
the penalties of the rule. But the object, policy, and spirit of the 
rule is to cut off all communication or actual locomotive intercourse 
between individuals of the belligerent states. Intercourse incon- 
sistent with actual hostility is the offense against which the operation 
of the rule is directed." 20 

During the Civil War the same rule was applied as to trading 
between the North and South. 21 

The recent case 22 in the English Prize Court has been no less 
rigorous than its predecessors in the application of the long-estab- 
lished admiralty rule and the cases of The Hoop 23 and The Rapid 2 * 
are cited with distinct approval. Pursuant to an existing contract of 
sale of silver lead between a German and a French company, the 
latter had chartered a Greek steamship, which was in process of 
loading when war was declared. The loading continued for about a 
week after the declaration of war, and the vessel cleared with its 
cargo destined for the German company. Delivery was originally 
to have been made in Germany, but at the outbreak of war, the 
vendees ordered the bill of lading to be sent direct to their London 
agency and delivery to be made in England. The vessel proceeded 
to Swansea, where the cargo was seized by the British authorities as 
prize subject to confiscation. The title to the cargo was in the 
French company throughout. The court recognized that the shippers 
had acted in good faith and believed that the shipment was proper, 
since delivery was to be made in England, but nevertheless con- 
demned the goods. 

Although, as has been shown, the courts have refused to relax 
the rule with the changing conditions of commerce and warfare, the 
governments of the various countries have recognized that a strict 
enforcement of the rule would divert all commerce, during a time of 

20 Sec also The Alexander, 8 Cranch 169 (U. S. 1814) ; The St. Lawrence 
8 Cranch 434 (U. S. 1814) ; The Julia, 8 Cranch 181 (U. S. 1814). 

21 Prize Cases, 2 Black 635 (U. S. 1862) ; The William Baggely, 5 Wall. 
377 (U.S. 1866). 

"The Panariellos, supra, note 1. 

23 Supra, note 8a. 

24 Supra, note 19. 
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warfare, to neutral nations, and that the subsequent crippling of the 
commerce of the belligerents would be far more disastrous than any 
aid which such commerce would give to the enemy. 

During the Crimean War the rule was greatly relaxed, but it 
was done by orders and proclamations in advance, professedly 
relaxing a rule which otherwise the courts of prize would have been 
obliged to apply. The Order in Council of April 15, 1854, per- 
mitted British subjects to trade freely at Russian ports not blockaded, 
in neutral vessels and in articles not contraband, but not in British 
vessels. The French orders were to the same effect, and the Russian 
Declaration of April 19th permitted French and English goods to be 
imported in neutral vessels. During the Spanish-American War 
neutral vessels, laden with American-owned cargoes other than con- 
traband of war, cleared for Spanish ports. 25 

By German law, a license to trade is presumed, and explicit 
notice is required to forbid specific kinds of commerce. Of course, 
contraband trading is always prohibited. 28 This view, that com- 
mercial intercourse should be allowed to go on between belligerents 
except in so far as the necessities of national defence justifies its 
suspension, achieved a notable triumph at The Hague Convention of 
1907, when Germany succeeded in carrying an addition to the prohibi- 
tions of Article XXIII of the Regulations Respecting the Laws and 
Customs of War on Land. The translation in English is : "To 
declare abolished, suspended, or inadmissible the rights of the sub- 
jects of the hostile party to institute legal proceedings." 2T British 
and American authorities contend that this is merely for the guidance 
of an invading commander, 28 but the German opinion is that the 
object of the prohibition was to prohibit such laws on the part of a 
belligerent as would prevent an enemy subject from obtaining his 
ordinary remedies for breach of contractual obligation from the 
tribunals of the other side in time of war. 29 

The single instance in which a court has shown a tendency to 
relax the rule occurred in Mathews v. McStea, 30 a case in the United 
States Supreme Court. At the outbreak of the Civil War, citizens 
of New York and Louisiana were partners, and it was held that an 
acceptance of a bill of exchange by the firm after the commencement 
of hostilities but before the Non-Intercourse Proclamation of the 
President was valid and bound all the members of the firm. Had 



25 Bordwell: Law of War between Belligerents, p. 203. 

M Bentwich : Law of Private Property in War, p. 51. 

"British Parliamentary Papers, Miscellaneous, no. 6 (1908), p. 55. 

28 Oppenheim : The Interpretation of Article XXIII (h) ; American 
Journal of International Law, Vol. II, p. 70. 

"German White Book, Dec. 6, 1907, p. 7; Higgins, The Hague Peace 
Conferences, pp. 263-265. See Lawrence : The Principles of International 
Law (5th Ed.), § 143. 

"91 U. S. 7 (1875). 
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the strict rule been applied, the mere outbreak of war would have 
dissolved the partnership automatically. The court held that since 
an Act of Congress and a Proclamation were provided, the necessary 
intendment was that commercial intercourse should be legal until 
expressly prohibited. 

The principal case is silent upon the subject of The Hague 
conventions and the contraband nature of the goods in question. The 
English blockade of German ports, thereby attempting to cut off all 
her commerce, may have had an influence upon the decision, but the 
case admirably illustrates the statement of Mr. Hershey, 31 one of the 
many modern writers who favor the more liberal rule, that "the 
main obstacles to the growth of a more enlightened practice would 
seem to be the existence of a number of contrary precedents em- 
balmed in case law and the hide-bound conservatism of Anglo- 
American courts, which manifests itself in this as in every other 
branch of jurisprudence." 32 

P. C. W. 



Jurors — Impeachment of Verdict — Prior to the year 1785, 
when improper conduct on the part of a jury was urged as ground 
for a new trial, it was customary to admit the testimony or affidavits 
of jurors or others without much discrimination. 1 Such evidence 
was naturally regarded with a certain suspicion, and its sufficiency 
was often successfully contested, 2 but its admissibility was not seri- 
ously questioned. In the year 1785, however, the attitude of the 
courts on this subject underwent an important change. Lord Mans- 
field, in the leading case of Vaise v. Delaval 3 laid down the broad 
rule that for the purpose of securing a new trial, affidavits or testi- 
mony of jurors were inadmissible. As a result of the prestige of 
Lord Mansfield and the respect accorded his decisions, courts were 
not slow in adopting the rule of Vaise v. Delaval, and it became 
the prevailing rule both in England and America. 4 

Recently this subject came for the third time before the Su- 
preme Court of the United States in McDonald v. Pless* a case 
forcefully illustrative of the inherent injustice of the so-called "quo- 
tient verdict." The plaintiffs, attorneys, were suing for the value 

* Hershey : Essentials of International Public Law, § 349. 

"See Westlake: International Law, War, pp. 44-51; Holtzendorff : 
Handbuch, vol. 4, 358 ff. ; Mance: La Declaration de Guerre (1909), chap. 11. 

'Lord Fitzwater's Case, Freeman K. B. 415 (Eng. 1675); Wellish v. 
Arnold, Bunbury 51 (Eng. 1719). 

J Prior v. Powers, 1 Keb. 811 (Eng. 1665). 

8 1 T. R. 11 (Eng. 1785). 

4 Straker v. Graham 4 M. & W. 721 (Eng. 1839); Cluggage v. Swan, 
4 Binn. 150 (Pa. 1811). 

5 238 U. S. 264, 35 Sup. Ct. 783 (1915). 



